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on’ appeal from Superlor Court of New Jersey,_
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-,County, FM-- 09 1889 03,

-Reda M Azlz appellant pro se.’

| VltO Brunettl argued the cause for
respondent (Northeast New Jersey Legal

'%Serv1ces Corp.,. attorneys,_Mr. ‘Brunetti,

" counsel’ and on'the brlef _Lorén”YoumansL

. the brlef)

The 0p1nlon of the court was delavered by

CHAMBERS, J. A D

of”

on

Defendant Reda My A21z appeals from the order of March 21

2006 regulrlng that he pay plalntlff Mary . Ibrahlm $125 per_ f

week in chlld support plus $25 per week in arrears.

.AlthoughV,}




defendant lives in Egypt and maintains that he earns only $86

per month ﬁhexe,,the‘trial'court impﬁted income. of 5680 pér week

Jt¢ defendant bésed oniéQe saléry a store manager would earn_ih'_.
New Jersey as repbrted”by”the New Jersey Department of Laborx..

- 'Defendant, ‘however, is not employed in New Jersey, but rather

resides and wdrks}in Egypt;' Given the differences between wages

- in Egypt and wages in New Jersey, the trial court erred in

imputing'foﬁdeﬁendant income that he could have earned in New
Jersey. Reversed and.remanded.’
'VI H

'The‘pafties,:bﬁth natives of Egypt,.Were'marriedfin Egy?t

in ‘_ngfuarjt_. 1996, - They have one child born in 1997. Defendant -
: wasfeduéatédfihjﬁgf§t éndih$stthe.éqﬁi;élentéfah Associateé
: Dégreep Hé'wofked Qithfhisjfathéf in theirgold'buéiness-iﬁih"
"Cairolfriﬁ £ébo;iﬁhgzﬁar£ies_Qb£ained Qisitor‘visaé that aliAWéa

_them to-stay”iﬁ thé United Statéshfdr'six months;'_Upbn

éppliCafion,,theif-Stay cdﬁld be extended ét-six'month inteﬁva}s_L

 within the‘tiéaszfiVQFyear:term.f It appéars from the record -
;that-these‘viéaé_did néﬁ_authoiize;the'partiesrto work in the -

United States}:.

j,The_partieQ'firsticamé fo;fhe United States to visit

relatives in 2000, and then returned to Egypt. In May 2001, the

parties céme'baék'£b thé_United'Sﬁates'with their child. At
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that time, plaintiff obtained a job as'a‘waitress,l and the;

faMily moved'intodanhapartment;. Plalntlff contended that

:r_defendant 0pened alretall store 1n Jersey Clty Defendant
_denled that he dld 50, The trlal court found that defendant
‘fmanaged a retall store.for hls relatlves in New Jersey. _nThe“
“trial- court.could not determane whether defendant was pald for
those‘serv1oes or”whether defendant L] relatlves merely utlllzed
thls services in'enchangehfor.the-housrng{ food, and qifts theyu .

dprov1ded to hlm and his famlly

In January 2002 plalntiff_filed a'domeetic'violence.-~

:.”;appllcatlon agalnst defendant.;"Thefaﬁended flnal.reetraining:f
P;order dated.January.17 2002 dlrected defendant to‘pay chlld
leupport ln the.amount of $175 per week. At the domestlc- .
-‘v1olence hearlng,_defendant ‘had ™ agreed to pay.thls sSum . so long
:rfas he ‘was lnrthe Unlted States,_lt was contemplated at the tlme
rVof the domestrc.v1olence-hear1ng that he would be leavrng.the ‘;
licountry shortly Srnce defendant represented that he was | |
Iunemployed at the tlme,tthe record at the domestlc vrolence
hehearlng reflects that defendant s relatlves.would be paylng
:defendant s Chlld support and other flnanolal obllgatlons in the

order, Nevertheless,ﬁthe trlal'court ordered_that'defendant1

. The record does not . show deflnltlvely whether thls'

"employment was authorlzed by plalntlff's lmmlgratlon status'e_f.
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would be obllgated to make the payments whether or - not he’ went -

'back to Egypt and that his attorney could make an appllcatlon

for modlflcatlon 1f necessary
Defendant voluntarlly returned to Egypt in January 2002

Desplte numerous petltlons, defendant has been unable to obtaln

.a visa to return to the Unlted States ‘_Plalntlff obtalned .

asylum here based on her rellglon._

In the dlvorce proceedlngs thereafter brought by plalntlff

'1defendant was placed in default for fallure to provade certaln

-'dlSCOVEIY : The judgment of dlvorce, dated March 23 2005 and

the amended judgment of dlvorce, dated May 2 2005 contrnued

‘the chlld support payments at the rate of $175 rer week .'On Mayl
,4 2005 defendant moved for recon51deratlon, and the trlal
';acourt reopened the ]udgment of dlvorce in order to rev1ew i_[;”'d

‘*defendant 5 support obllgatlons.

In that proceedlng, defendant submltted hlS certlflcatlon

-}of July 11, 2005 to the trlal court statlng that the gold Shop ~T
The had wrth hlS father ln Calro‘went out of bu51ness due to i‘h
.}economlc condltrons; and that‘he”was now worhlng as a nertumea:d
ksalesman earnlnd the equrvalent of $86 per: month Defendantk.
_provrded the tr1al court wrth a copy of hls 1abor contract for.f

rthlS new ]Ob together w1th 1ts transiatlon He also set forth

in hlS certlflcatlon the 1ncome from the famlly busrness he had h
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‘with his father from 1998 to 2004; he calculated the net

‘proceede'aftér paYment'of'taxesf'and he-submitted'a_tax documeht o

(translated 1nto Engllsh) verlfylng the deductlons he made for'

'taxes, Defendant adVLSed that the famlly -had been able to_i”

" maintain a-mlddlefclass.llfestyle in Cairo, living in an.
l-_apa:tmént ﬁi£huréntd°f $17,24aper month; His submissions to_the'
'triai courtjaiégiinciuded ﬁateriais on the‘conversion rate |
‘hetueen Egyptianourreneyiaﬁdfu.s_'dollars and_a'oopy of ‘an
hitEéthiah heuebaper'articlefihdiéatihgrthat,_acoordingito'the.51

latest statietice ofdthENArab Economic'Union‘Counsel the

average per caplta 1ncome in. Egypt was $1304 U S. dollars in. -

2002

Plalntlff queetloned the defendant S lncome flgures notlng ;

'*'the comfortable llfestyle the famlly led 1n Egypt and the three

trlps the famlly took to the Unlted States. She.also'stated!

fthat the flgures used for tax purposes in Egypt were dlfferent
’rfrom the actual 1neome-f1gures.ﬁ Whlle plalntlff asserted that
‘defendant had other assets, she.also acknowledged that her
'huebahd_dld not_revealfhrstflnahcaalfaffairs to,her.'-sheje
lpreeented ﬁa-ééiaeaéétan £hé‘¢ast'af maintainingjareomiortahle

.“\llfestyle in Egypt.

By order of March 21 2006 the tr1a1 court decreased

*defendant s Chlld support payments to $125 per week and dlrected
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that he pap an.addltlonal $25 per.week toward arrears
,ff :!" ;.Defendant then flled thlS appeal ‘On November 2, 2006,ltne
Appellate D;v1alon:remanded_the oaee‘eo that the trial conrta
“could providepfihdlngs.of-faotland conclusiona of law,
bn remano?tthe:trial:conrt_set.forth the baeis of its
:4decision‘on the'record7on Aunuet.l4 2007. The trial court
_explalned that it had 1mputed to defendant lncome of $680 per
week,‘representlngrthe.grose_amount a retail'manager—wouldumake-
‘ln}New Jereey,.andtthat“it iﬁpnted‘to‘plaintiff earningeaofl$3oq .
perUWeek‘ reflectlng the anonnt a waltress would make in Neﬁﬂ. .
.'.SJersepll USlng these flguree defendant = Chlld support |
5lobllgat10n was calculated to.be $125 a week pursuant to the
‘_gu1de11nes under Rule 5 6A and Appendlx Ix of the Court Rulest
‘-No adjustment.was made for the dlfferentlal in earnlngs between o
.ia store manaéer 1n.Nen Jersey and one in ﬁgypt;ipﬁ" |
Defendant objects to the trlal court'’ s 1mputatlon of ‘income
'lito hlm based on the earnlngs.of a store manager 'in New Jersey
beoause he is.nnaple.to.wort here'and beoanse_the[income he'can
‘l earn in Egypt 1s dranatlcally lower. - He Contende'that he ie
~lunable to’ pay the - support award because lt exceeds his 1ncome.'
| O IT ‘

“Our standard of review of the trial court's decision to

"impute inoome”of a specified aﬁonnt'is well settled. We_will”
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not. disturb the court's discretionary authority unless "the
court abused its_discretion;'failed to consider controlling

legal prinoiples'orrmade findith‘inoonsistent with or

:_unsupported by competent etldence | 'Storey Q. Storevy, 3?3 E;QL
 Super. 464, 479 (App. Div. 2004;.: When imputing_iocome,'ther
':1tr1al court must decmde whether the‘01rcumstances oarrant Lhe
1mputatlon_ofllncomer_and-ifeeo,llt_must'then'determ;ne'thef
emouhthofwihoooe totimoute_:: | | |
| When caicdlating_ohildhsﬁppottopayments;_the‘court may

.;1mpute 1ncome to -a’ parent whose income cannot be determlned..

"Tash . Tash 353 N J: SuDer. 94;.99 (App. DlV. 2002). Further,"’f
: the court may lmpute 1ncome to a parent where the parent has:z_t
‘_voluntarlly become underemployed or unemployed w1thout just

 cause. Caplan v. Caplan,_182 N.J. 3. 250, 268 (2005). wWhen

&eteroinihgfwhetherﬁtofimpute income,-the court;mosttconsidef~;
iftour_fectofs%;fl)t"the employment status and earhlng capac;ty th‘

i:the.peteht ;;;'.ttf the: famlly had remalned 1ntact'"‘(2)'“the e
reason and.inteot for the voluntary underemployment or . B
unemoloymeht:".fa)v“the avallablllty of other assete that may bef
';used to pay support-“'and (4) “the ages of any ChlldIEB in the

'.parent S household and chlld care alternatlves. ‘Chlld Support -

Guidelines,-?ressler, Current N J. Court Rules; Appendlx IX—.

A(12) to R. 5:i6A at"2293.(2008);:
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'S
Plaintiff'argues tnat income'should.be imputed to defendant
based on what he could earn in New Jersey, because defendant

voluntarily*left:NewsJersey;' This argument relies on Deegan v.

Deegen- 254 N}J; Super. 350 (App DlV. 1892), where we noted

that Chlld support obllgatlons may contlnue notw1thstandlng the
payor spouee s voluntary retlrement or change of llfestyle._ Id,
- at 354-59. ThlS argument falls here however{,because defendantf R
_maintainstthet his_visitot_vise did,not‘authorize him_to work -
Vhere;Jand.nothinéiin tne'reoordneontradicte-thet.assertionl_;Tnet'f
guldellnee regardlng.lmputetlon of 1noome requete thet the eourt'
con51der tthe reason and 1ntent for the voluntary | | E
.eunderemployment or unemployment ..Pressler, supra, Appendlx IX—
*Q{A(lz) at 2293.f~Defendant has e compelllng reason for not
dworklng‘here.d:lndeed 1t would be contrary to pUbllC pollcy to -
vlmpute to defendant income that he could earn only 1f he had

4v101ated hlS v1sa restrlctlons.i Further,_hls visa waS'valldHforﬁ

'1;onlyfiveyearsttfff'n“
- We also teject plalntlff s'argument that defendant should
:]_have sought asylum asrshe.dld in order‘to remain ln the‘Unlted

jStates and work here.::Defendent.obv;ously.dld not‘believe that
A he needed asylum,ino:iswthere;any.ptoof in_the tecord that he

could have obtained.it,-'Futthef, when a person comes to the:
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-uhited Statesfor an e:..:_teﬁa'é'd ;..{ri.s.it with his fafnily, and his
marrlage breatsrup durlng that stay; we eannot 1mpute to.hlm f
1ncome that would effectlvely requlre him to remain in the.
a‘Unrted States-and glye.up-hls-aativeland inforder to.meet child
'.”support-obiigatiCQSjsetﬁ?a.acegrdanceawithAmerican.staudards..
.:The gaiaéiraéé prbuide:EAat-wheu:deterﬁiaihé whether_or het
to imbute.ihceme, the.eaurtesheuld consider'"what“the‘emplo§ﬁent'
 status,ana earning caéacity of-[the payor] parent‘would haye.
.‘been lf‘thelfamlly had remalned 1ntact. ' Pressler;-sugra
“.Appendlx IX—A(12) at 2293 | Slnce the.partles were in the.Unlted:
.,tStates only on VlSltor v1sas, we‘must presume that had the. .
i:famlly reualned 1atact 1t would have returned to Egypt .as.it“
t‘.dld after an earller V151t Hence, oaly the wages defendant mayf‘
'feara in Egypt.are releuant when determlnlng hls support -
uuobllgatlons | Accordlngly, we' flnd no basis to.impute to
a:defendaat income. based on New Jersey wages,.31nce he is- not o
.'_voluntarlly:underemployed by v1rtue of leavrng thls State  and-
returnlng to Egypt.;: . | | | |
.‘_The.trialVeeurtfiﬁguted.iacdme‘to defendantlbetaUse:it

determined that 1t could not accurately ascertaln his actual

lncome in Egypt.,.See Tash v._Tash supra, 353 N J Super..at.991”

(allowrng a court to lmpute 1ncome when income cannot be
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"-fault on. hlS part and is located in a forelgn country where hls

.reveals_that éefendant_ie i?vingnand ﬁorking in a foreign land .
under ﬁery'differeﬁt'ecchcﬁic circumsﬁances than.here.

We note tﬁat the”Chi;a.Sup§Qrt Guidelinés do allow rhe:
‘court'tc iﬁputé.inccmecbased cﬁ_New Jersey wages-in certain
.situations.. §4* ressler; su ra, Appendix IX—A(12)‘at 2292a9%;
However, Rule 5:6A_allows the court to modify or disregard the. -
7;_cuidelines;fﬁhere good_eacee_is-shown;ﬂ "Good cause” includes
"cther reievantcfacrcre_which may make the guidelines.
jinap?licableccr aubject to_@pdification" or "the fact‘that
:injuatice wocld'resclr froﬁ rhefapplication‘cfrrhe guidelines{f
R; S:GA. Imputlng rncome based on New Jersey wage levels woald:

be unjust and futlle ln the Cchumstances of this case, where

7‘the supportlng parent is unable to work in New Jersey due to no*

.earnings willfbe:dramatically leSs than the-amount he could earn
,-herer : _ . :
in:auﬁmarjg3ﬁhe'aﬁocaticfadeféndaht's‘childsupporcf.'
':oblicacion_mcat-beabased cnarﬁe:inccmelthar helcurrentlf.earas'

“in Egypt;.oreiflincomejis impured tojhim,rit must be based qhan;_>

what he can earn in Egypt." We reverse and remand so that the

e

trial‘court can reevaluate this record or in its discretiont-l';,ﬁfﬁ§5

reoPen the record for further ev1dence in order to flx

defendant s Chlld suppcrt payments in acccrdance w;th thls.,

_ 12
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opinion. As the trlal court lndlcated in its order of March 21
2006, the adjustment 1n the child support payments will be ' _ I
‘ retroactlve to May 4, 2005 the date defendant filed hlS motlon

for recon51derat10n of hls support obligations. See'N.J;S.A.

. :shembyoemfythatmemg .
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